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Re: - Notice of Appeal of Penobscot Forest, LLC / Passadumbkeag Wind Park, LLC
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STATE OF MAINE
BOARD OF ENVIRONMENTAL PROTECTION

IN RE:

PASSADUMKEAG WIND PARK, LLC )
Greenbush, Grand Falls Township, )
Summit Mountain Township, Greenfield )

“Township ) NOTICE OF APPEAL
Penobscot County ) OF PENOBSCOT FOREST, LL.C
PASSADUMKEAG WIND PARK )

L-25597-24-A-N (denial) )
L-24597-TH-B-N (denial) )]
SUMMARY
Penobscot Forest, LLC (herein the “Landowner” or “Penobscot Forest™) submits this

Notice of Appeal of the Commissioner’s decision to deny a license for the Passadumkeag Wind

Project (the “Project”). The Commissioner’s Decision supports an approval of the Project on

every applicable licensing standard, except for one: the Commissioner decided that this Wind

Energy Project will have an unreasonable adverse effect on the scenic resource and uses
associated with Saponac Pond. This limited denial decision adversely affects the Landowner.

Appellant Landowner owns 17,572 acres in the unorganized territory known as Grand

Falls Township; these are private forest lands on the southemn shore of SaﬁBﬁéé Pond, within the

viewshed towards Passadumkeag Mountain, and on Passadumkeag Mountain itself where the

Project is sited. These lands continue to be actively and sustainably managed by professional

land managers for multiple uses in a working forest landscape.

Penobscot Forest wants to assure fair, equal, and predictable application of licensing
criteria to the Project on its lands, consistent with prior reviews of wind energy developments.

When compared to those prior reviews (detailed below), it is clear as to both the number and

configuration of turbines, that the Project is well within the norm for grid scale wind energy

623

facilities already approved by the Department. These prior siting reviews adhered 16 the Wind
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Energy Act’s distinct scenic standard and eriteria that acknowledge that udqd turbines will be
readily observable on mountain landscapes or ridges. It is on ridges that wind energy Is typically
captured. The Wind Enérgy Act thus tailors the “harmonious fif” and “high visibility”
considerations otherwise applicable to large scale projects under the Site Law and NRPA scenic
impact reviews of the Department. These prior reviews exhibit two other common
characteristics— an analysis confined to the Wind Energy Act’s evaluation criteria and a process
focused on strong and complete technical evaluations by peer review consultants experienced in
scenic impact evaluations.

Adherence to the Wind Energy Act’s distinct scenic standard and evaluation criteria is
required by law. As a matter of fair and consistent application of policy fo support a strong
business and landowner environment it Maine, the Department is also legally required to avoid
midstream adoption of new standards, guidance, and rules after a substantive review of a
cdmplex grid-scale wind energy development (such as the 30-page Tuly 6, 2012 Staff Draft
Analysis) has already occurred. This is particularly so when the Legislature has determined grid-
scale wind energy facilities are an appropriate use, such as in Grand Falls Township where the
Project is sited.

Penobscot Forest first entered into a Wind Energy Easement in Grand Falls Township on
March 24, 2010 for the Project. Since then, Penobscot Forest has spent years and considerable
resources with the Applicaﬁt in developing, designing, configuring, and substantially amending
the Project to conform to the Wind Energy Act, the Site Law, and the Natural Resources
Protection Act. In this proceeding, the Landowner and Applicant have relied on legal standards

and the Department’s review process in place well prior to July 6, 2012 when the Department

Page 2 of 24



Staff’s Draft Analysis issued, notwithstanding any subsequent efforts of the Commissioner or the
Department to change the standardized process or add new requirements.

The Department’s licensing review of the Passadumkeag Wind Project covers two
markedly different periods and therefore essentially two different reviews: (1) the review period
leading up to and including the July 6, 2012 Staff Draft Analysis that determined the Project
satisfied all applicable standards; and (2} a post-July 6, 2012 time period when the Department
changed its standardized approach and stepped through a series of approaches in a new
exploration of scenic impact review, but without effectively using any new substantive technical
evidence. It is clear from the Record that the evaluation and review in the first time frame
conflicts with, and fails to support, the result reached during the 2™ period.

By July 6, 2012, the Department had all the record evidence and technical peer review
evaluation it would essentially need, evidenced by the complete Draft Staff | Analysis on all
standards. Thereafter, with essentially no additional technical evidence or newly completed
comprehensive peer review evaluation, the Department’s post-Tuly 6 review marks a turn away
from the more traditional approach in a statewide licensing proceeding of relying on technical
and peer-review evaluations, and instead towards relying upon policy shifts and popular
sentiment. Buf, local sentiment and wind opponents are understandably focused on the
overweighting of local scenic resources as being “regionally s_wignii:‘trr‘,at:nt’’1 and a desire for the
Department to give special attention to such locally prized resources.

As illustrated in the Chronology attached as Exhibit 1 (derived from the Record), the
only new technically competent evidence since July 6 includes the Applicant’s Supplemental

Visual Impact Assessment and additional supplemental materials; evidence that supports the Tuly
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' See November 8 Commissioner’s Decision, page 25 of 45, It should be noted that neither Chapter 315
not WEA use the term “regionally significant” to describe the significance of scenic resources.
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6 Staff Analysis finding of no “unreasomable adverse” scenic effects. Notably, there was a0

~ other VIA offered after July 6 in addition to or in opposition to the Applicant’s Saponac Pond

analysis. The Wind Energy Act typica]iy requires a well-supported VIA for technical analysis in
order to support a given decision. See 35-A M.R.S. § 3452(4). The Department’s peer review
consultant only issued Partial Review memoranda that again essentially supported the July 6
Staff Analysis as to Saponac Pond.” | |
Importantly, since July 6, 2012, the forest landowner community has observed a series of
actions by the Commissioner and the Department Staff that seemed to take scenic impact review
in new policy directions and to a series of different locations within the viewshed of the Project.
These actions have signaled to the Landowner that this Project on its lands somehow merit
special, unique, and different freatment when compared to scenic impact reviows by the
Department in a long line of wind energy projects. Those prior reviews include Spruce
Mountain, Record Hill, Rollins, Saddleback, and the Oakfield T and II wind energy projects; a
detailed listing of these Projects and the number of turbines associated with each is aftached as
Exhibit 2. Only in the Department’s review of this Project on Penobscot Forest’s lands has it
dctoiured in the final stage of a lengthy 9-month review to fit a new rationale to its “leaning
denial” communicated by the Department to the Applicant on July 27 after the Coﬁqmissioner’s

site visit and chairing of the public hearing on July 12.

2 The Partial Peer Review by LandWorks of the Applicant’s supplemental materials (the
Department’s technical scenic impact peer reviewer) on September 7, 2012 found that overall visual
impact on Saponmac Pond was “medium.” Similarly, in an October 3, 2012 memorandum, LandWorks
found that Saponac Pond “appears not to have a high level of use or visitation beyond the region and thus
the project’s possible impacts will not affect a large number of individuals.” That memo further found
Passadumkeag Mountain was neither identified as a Scenic Resource of State or National Significance
(“SRSNS™) nor a tourism or recreational destination and thus it was “difficult, from a purely statutory
perspective with regard to the visual assessment process required, to reach [the] conclusion” that there

would be unreasonable adverse scenic impact.
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The Landowner and Applicant, however, are entitled to the same fair and equal treatment
and due process that the Department and Commissicner have accorded to prior wind energy
project reviews, The Landowner authorized the use of its lands and supported development of
the Project, understanding that the Legislature wanted wind projects sited in the expedited area.
Now the Commissioner’s decision seeks to change the Department’s longstanding approach that
adhered to the Wind Energy Act’s distinct scenic standard and plainly stated criteria.

At the very end of the licensing process, the Applicant sought to address the shifting
reasons stated by the Department for its Denial Decision. The Applicant several times submitted
additional evidence, requested a complete peer review by the Department’s independent expert,
and, with other affected landowners, petitioned the Department for clarification of new policy
directions set forth in memoranda.’ As the Record reflects, however, the Commissioner and the
Department came to a point Wheré they stopped evaluating and considering the Applicant’s
evidence.

" Therefore, Penobscot Forest asks the Board to apply its legal and equitable review and
decision-making powers to a limited but critical issue——specifically, the Commissioner’s finding
that this Project would have unreasonable adverse effect on the scenic resources of Saponac
Pond. In asking the Board to review this limited issue, Penobscot Forest is not requesting a
wholesale review of the Commissioner’s entire decision of the entire Record. To thel contrary,
the Commissioner expressly found that the Project met all other applicable review standards.

The Board’s consideration of this central point in this Appeal is further simplified by the

fact that the area in which the Project is to be sited includes Passadumkeag Mountain, which has

* A fundamental requirement of due process of law is notice reasomably calculated under all the
circumsiances 1o apprise interested parties of both the pendency and specificity of the proposed action and
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afford them 4 full opportunity to present their evidence and objections to the action and a reasonable time
and opportunity to make that presentation.
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not received an SRSNS designation and is not a tourist or recreational destination. Both of these
resources (Saponac Pond and Passadumkeag Mountain), as well as the associated viewshed, fall
within an actively managed industrial forest landscape.

The issue here presented has been submitted not only for the Board’s review but also its
decision on the merits. This is the case because the central issue presented is focused and
diserete and can be decided on the Record. It is also the case beéause the Commissioner has
departed from established procedures and standards in making the Saponac scenic impact
decision.

In conducting its review, the Board’s scrutiny of the Record will reveal the following:

(1) A close evaluation of the objective evidence in the Record, detailed in the Saponac Pond
matrix of scenic impact considerations attached as Exhibit 3, compels a defermination,
consistent with the findings of David Raphael of Land Works and the Staff Draft Analysis
of July 6, 2012 that, while there will be some adverse impacts to the Saponac Pond scenic
resource, those impacts do not come close to presenting unreasonable adverse eifects
when viewed against the consistent path of the Department’s prior scenic impact reviews
of previously approved grid-scale wind energy facilities.

(2) The rationale in the Commissioner’s Order adopted local opinion of the resource and the
Project’s effects on the scenic resource without seeking further and complete technical
peer review evaluation of the supplemental evidence in the Record; this conclusion is
clearly evidenced by the Commissioner’s disagreement with her own technical
consultant’s method and conclusions. See Commissioner’s Decision at pages 24 through
26 of 45. However, that rationale of the Commissioner’s Decision is Inconsistent with (a)
the abjective evidence in the Record; (b) the standards of the controlling legal authorities
(including WEA); and {c) the prior process approach and decisions of the Department in
wind energy facility siting proceedings. These inconsistencies are highlighted in the
Landowner’s discussion of those deficiencies below.

We thank the Board for its careful consideration of this important request.

FACTUAL BACKGROUND &
PROCEDURAL HISTORY

The Passadurnkeag Wind Project consists of 14 turbines in Grand Falls Township totaling

42 MW. Permit Application, Section 1. Furthez, in the view of the Department’s scenic peer
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review consultant, the turbines have been configured and arrayed in a maener designed to
minimize the Project’s scenic effects. Review of Passadumbkeag Wind Project Visual Assessment,
prepared by LandWorks, June 19, 2012, at page 19,

The Project area is owned by Penobscot Forest which manages its forest lands for

multiple use. In addition to 50 camps on other lands along Saponac Pond, the Department’s
review concluded that the actively managed forest landscape of Penobscot Forest includes
logging roads, clearcuts, other resource extraction activity, and two communication towers (a
574-foot radio tower owned by Bangor Baptist lit with 4 beacons and a 180-foot tower owned by

the Stafe of Maine). Review of Passadumkeag Wind Project Visual Assessment, prepared by

LandWorks, June 19, 2012, af pages 18-19. Penobscot Forest owns the majority of Grand Falls
Township, including most of the southern shoreline of Saponac Pond, much of the viewshed
towards Passadumkecag Mountain, and Passadumkeag Mountain itself. Permit Application,
Section 2. |

The Department’s Review Prior to July 6, 2012

The Department held the first of two public meefings on Aprl 25, 2012, receiving
numerous comments and questions from members of the public. During this time period, the
Department alse considered a report prepared by LandWorks, the Department’s independent
scenic expert that peer reviewed the Applicant’s Visual impact Assessment [“VIA”]. Notably,
LandWorks performed several site visits and created its own independent VIA to complete its
peer review. See Review of the Passadumkeag Wind Project Visual Impact Assessment,
Prepared by LandWorks, June 19, 2012, af page 14.

The review of this Project was moving forward in typical and regular fashion. The

Department had issued a July 6, 2012 Staff Draft Analysis that determined the Project complied
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with all applicable licensing criteria and “would not have an unreasonable adverse impact on any
SRSNS or unreasonable adverse effect on the continued uvse of SRSNS by a typical user”. Staff
Draft Analysis at p. 21 (July 6, 2012) (emphasis supplied). The Sfaff analysis found that
“Saponac Pond is by no means a pristine water body, and the logging activity and existing
meuntaintop development with roads and radio towers contributes to the sense of the pond being
in a developed area that has been used hisiorically as a working landscape.” See the LandWorks
Review, June 19, 2012, at page 19; Staff Draft Analysis af p. 17 (July 6, 2012).

This July 6 finding was consistent with the Landowner’s intensive and sustainable
management of its private multiple vse forest lands, as well as the Department’s seenic impact
finding in the Rollins wind project on Saponac Pond stating, “This pond is more developed than
Number 3 pond, with camps located along the east, west, northeast and northwest shorelines of
the pond” Rollins Order af p. 13, 1-244-2-24-A-N/L-24402-TH-B-N/L-24402-IW-L-N
(approval), attached as Exhibit 4.

Importantly, as of July 6 the Depariment had all the record evidence and technical peer
review evaluation that it would essentially need and have in this entire licensing proceeding, as
evidenced by the complete and comprehensive Draft Staff Analysis.

The Department’s Review Post-July 6, 2012

With essentially no additional technical evidence or completed and comprehensive peer
review evaluation, the Department’s post-July 6, 2012 process departed from the established
procedures and standards of the Department.

Notably, the Commissioner chaired the July 12, 2012 public meeting and also conducted
her own site visit on that date, atypical and extraordinary actions by a Commissioner in a

Department licensing review. In the July 12 public meeting, the Commissioner heard numercus
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comments and received many written coniments shortly thereéfter. On July 27, the Department
contacted the Applicant by phone and advised that it was now leaning towards a denial based on
scenic impact, notwithstanding the Department’s Staff Draft Analysis that determined the Project
met all applicable standards.

The Robbins Lumber Conservation Easement

The Department issued an Intraoffice Memorandum to the Commissioner on September
18, 2012 (Exhibit 5) that determined the Robbins Lumber Conservation Easement near Nicatous
Lake was somehow a scenic resource of state or national significance [“SRSNS”], and required
the Applicant to submit a supplemental VIA to address whether views from these Easement
lands would be significantly compromised. At considerable expense, the Applicant did so
reserving objection to this Conservation Fasement being elevated to SRSNS status. Among
other commenters on the September 18, 2012 Memorandum, James L. Robbins of Robbins
Lumber objected to the action outlined in the Memorandum and stated “I hope that opponents
and supporters alike will understand that property ownership comes with the rights and
obligation to do what is best for the land. For Robbins Lumber Company, it was conservation;
for Penobscot Forest, it is helping the State of Maine further its objectives of energy
independence.” Robbins Lumber letter duted August 22, 2012, af page 3 (full letter attached as
Exhibit 6). One day afier the Applicant submitted its supplemental VIA, the Department
reversed its prior determination on the Robbins Lumber Conservation Fasement. See Intraoffice
Memorandum to the Commissioner (Oct. 11, 2012) (attached as Exhibit 7).

Saponac Pond Becomes the Ultimate Focal Point of the Department

Saponac Pond became the ultimate and final focal point of the Departmient’s new scenic

impact approach almost six months after the Passadumkeag Wind Project application was
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submitted. To address this, the Applicant submitted supplemental materials regarding scenic
impacts to Saponac Pend, including photo simulations and a video depicting photo simulations
merged together for a 360-degree view from a point close to the center of the Pond.

The Department’s peer review expert, however, only did a partial review of the
Applicant’s supplemental materials regarding Saponac Pond. Landworks did so on October 9,
2012, the same day it had actvally received these materials (as the Department delayed sending
the Applicant’s September 26 supplemental VIA until October 9). Although Saponac Pond had
been identified as a critical issue to the Department, it never asked LandWorks te do a complete,
comprehensive and final peer review of all of Applicant’s technical submittals — notwithstanding
the Applicant’s request for LandWorks to do so. See E?Inaz'l from Stantec to the Department
(October 25, 2012,) °

The Commissioner Issues a Final Decision

On October 23, 2012 the Applicant was informed its Project would be denied. The
Applicant requested an extension to address the Department’s concerns, which was denied. The
Applicant then asked for a reconsideration of the Department’s refusal to accept materials from
the Applicant, which was also denied. The Commissioner then issued a Draft Denial Decision
on October 31, 2012, which became the Final Decision on November 9, 2012,

In the Final Decision, the Comumissioner determined the Passadumkeag Wind Project met
all applicable standards under the Site Law, NRPA, and the Wind Energy Act, except for scenic

impacts concerning Saponac Pond. Of importance to this Appeal, the Commissioner determined

* Although the Department asked that the Applicant provide 2 photosimulation from the southern shore of Saponac
Pond, vegetation at that location along the shoreline would have obscured photos/ views of Passadumkeag
Mountain,

® Mr. Barnes inguired in that email: “Ts the DEP anticipating receiving Landworks comments prior to issuing a draft
order? Tt would seem that comments of your expert on the issue the DEP has identified as a basis for denial would

be critical Thformation 1o Fave priof fo reaching a final decision.”
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scenic impacts fo all other SRSNS were acceptable [including Passadumkeag Marsh and
Boglands, (a National Natwral Landmark), the O!d Tavern in Burlington (on the National
Register of Historic Places), Nicatous Lake (an “outstanding™ lake under the 1987 Maine
Wildlands Assessment Repoert and an SRSNS), Lower Pistol Lake, Spring Lake, and West Lake].

However, notwithstanding its lower objective rating than many of these other SRSNS, the
Commissioner dstermined that the Project’s scenic impacts significantly compromised Saponac
Pond in a manner resulting in unreasonable adverse effects. Not surprisingly, the emphasts on
expanding popular opinior on the Project in the post-July 6 review (away from the conclusions
in the technical submissions and Draft Staff Analysis) resulted in a statement of the SRSNS
significance of Saponae Pond as “regionally significant” and distérted the surrounding character
as “undeveloped natural landscape”. This post-Juiy 6 review marks a turn away from
Departmental reviews using technical submissions and peer-review evaluation towards a new
“statewide” licensing proceeding evaluation of scenic impacts heavily influenced by public
sentiment and the vigor of opponents.®

PENOBSCOT FOREST IS AGGRIEVED
BY THE COMMISSIONER’S DECISION

Penobscot Forest is the owner of 17,572 acres in Grand Falls Township, including a
majority of the southem shoreline of Saponac Pond and the viewshed area towards
Passadumkeag Mountain. See Deed to Penobscot Forest dated January 20, 2005 and recorded
at Book 9778, Page 244 of the Penobscot County Registry of Deeds. A map of these lands is
attached as Exhibit 8 (ownership map). Penobscot Forest has continued the {radition of past

owners (including International Paper) to actively manage these private working forest lands.

® It seems a dangerous precedent for the Commissioner to drift into the role of a direct reviewer of public comment
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{as 1s typically done in the legislative of Tule haking Iramework) it the fifial STage Of & quasi - udiciEl procesding,
particularly where the Commissioner makes the final licensing decision.
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These lands are also managed for multiple use, including leases to camp OWNCTS and
communication tower owners {(including the State of Maine) and a continuation of the Maine
tradition of managed public access on private forest lands through primary and secondary
hauling roads and ATV and snowmobile trails.

Penobscot Forest conveyed a Wind Energy Fasement in Grand Falls Township on March
24, 2010 for the Project. That initial Easement lays out not only the interest in real estate in
order to conduct the Project, but also the substantial economic terms of the arrangement. That
Fasement has been amended by a First Amendment to Wind Energy Easement and that
Easement Amendment is recorded at Book 12733, Page 348 of the Penobscot County Registry of
Deeds.

Giiven all of these considerations, the Commissianer’s Denial Decision will resuit in the
loss of Landowner’s property rights, the loss of reverue under the Wind Energy Easement, and
will impede the development of other anticipated wind epergy projects in Maine and on
Landowner’s forest lands.

Penobscot Forest is thus aggrieved by the Commissioner’s process and permit denial.

STANDARD OF REVIEW

The Board conducts a “fresh” or de novo review of the record in any appeal regarding a
ficense decision and does not provide any deference to the Commissioner’s findings or
conclusions of law. 06-096 CMR Ch.2, § 24. The Board instead conducts their own review of
ihe record evidence, tests the record evidence against the applicable standards, and uses their

own judgment and reasoning on whether a project satisfies the applicable regulatory standards.
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THE PASSADUMKEAG WIND PROJECT
SATISFIES THE WIND ENERGY ACT SCENIC STANDARDS

I. THE WIND ENERGY ACT SCENIC STANDARD APPLIES TO THE
PASSADUMKEAG WIND PROJECT

By enacting the Wind Energy Act, the Maine Legislature gave clear direction that grid-
scale wind energy projects are allowed and appropriate land uses in the Expedited Wind Energy
Area, including the area owned by Penobscot Forest where the Passadumkeag Wind Project is
located.

Due to the unique characteristics of grid-scale wind energy facilities, the Wind Energy
Act sets forth a distinet scenic impact standard:

Whether “the development significantly compromises views from a scenic

resource of state or nafional significance such that the development has an

unreasonable adverse effect on the scenic character or existing uses related to

scenic character of the scenic resource of state or national significance.”

35-A MLR.S. § 3452(1).

The Wind Energy Act provides two important provisions that require a more limited

review of scenic impacts by the Department, which are:

(1) A determination that a wind energy development fits harmoniously info the existing
natural environment is not required for approval. 35-A MR.S. § 3452(1).

(2) A finding that wind turbines are a highly visible feature on the landscape is not by
itself a sufficient basis for a determination of an unreasonable adverse effect. 35-A
ML.R.S. § 3452(3).
The Wind Energy Act further specifies six criteria (Criteria A through F) against which a
project must be evaluated. A listing of each of these evaluation criteria is provided in Exhibit 9
for the Board’s reference.

The Wind Energy Act thus provides (i) a specific scenic standard in which harmonious fit

and high visibility are not relevant inquiries, and (i) specific evaluation criteria to identify facts
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in making a scenic impact determination. This standard and approach is distinct from other
developments reviewed under NRPA and the Site Law that are subject to the traditional
“harmonious fit” standard.

The rationale for a distinct scenic standard and accompanying evaluation criteria for grid-
scale wind energy projects is based on Legislative policy to support development of these
projects. The Maine Legislature recognized these projects will be highty visible on the
landscape and likely inharmonious due to the location of adequate wind resources (e.g., higher
elevations) and the size of such projects. The Maine Legislature also recognized the Importance
of developing Maine’s wind energy resource, as well as predictability and fairness in regulatory
reviews of individual projects — and that the standard and review process must be fair and
predictable for applicants and landowners whose property rights are affected by laws and
regulations. Indeed, landowners are reluctant to make key investments on their properties
without a predictable and fair regulatory environment.

II. THE DEPARTMENT HAS APPLIED A CONSISTENT APPROACH TO

REVIEWING SCENIC IMPACTS UNDER THE WIND ENERGY ACT PRIOR

TO THE PASSADUMKEAG WIND PROJECT

Evaluating scenic fmpacts has historically followed a consistent process (including the
Passadumkeag Wind Project prior to and including July 6, 2012), Those reviews adhered to the
distinct Wind Energy Act scenic standard rather than the strict “harmonious fit” standard applied
prior to the Wind Energy Act, and relied on iechnical materials (VIAs and independent peer
reviews) as competent proof.

Prior wind energy projects reviewed by the Department and this Board include Spruce
Mountain, Rollins, Record Hill, Saddleback, and Oakfield I & I (all evaluated under the Wind

Energy Act scenic standard and approved). Again, see Listing of Wind Energy Facilities
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Previously Approved by the Department, Exhibit 2. In those proceedings, the Department
received VIAs from applicants’ scenic experts, subjected those VIAs fo independent peer
reviews by experts retained by the Department, and stayed within the confines of the Wind
Energy Act scenic standards and criteria to make a determination. As with other highly technical
areas, the Department traditionally and understandably placed great weight and reliance on its
own independent scenic expert to correctly conduct fact-specific Inquiries into each of the six
evaluation criteria (Criteria A through F) in 5rder to properly apply the “unreasonable adverse
effect” Wind Energy Act scenic standard.

III. THE DEPARTMENT USED A DIFFERENT APPROACH TO THE
PASSADUMKEAG WIND PROJECT

As detailed above, bowever, the Department’s post-July 6, 2012 review departed from
the traditional process.

The irregularities in the Department’s post-July 6, 2012 review included: (i) a refusal to
do the uswal complete, comprehensive review of both the original and supplemental VIA
materials submitted by the Applicant on an issue the Departrent deemed critical; (ii) a denial of
requests by the Applicant for extensions and/or additional submittals to address the Department’s
concemns, notwithstanding the significant property rights at stake; and (iii) a departure from the
traditional processes, practices, and evaluative approaches utilized in prior proceedings and in
this Passadumkeag proceeding prior to and including July 6, 2012.

These irregularities are troubling given the significant amount of investment made by the
Applicant and potential losses to the Landowner, and do not project the qualities of regulatory
fairness and predictability, which are generally found in Department reviews, and which are

essential o business investment in Maine,
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Moreover, these irregularities contributed to erroneous findings and conclusions

regarding Saponac Pond that are inconsistent with the record evidence and Wind Energy Act.

Iv.

THE COMMISSIONER ADOPTED ARBITRARY AND A IMPROPER
STANDARDS THAT ARE NOT CONSISTENT WITH THE WIND ENERGY
ACT,

A review of pages 24 through 26 of the Commissioner’s Final Decision demonstrates the

findings and conclusions regarding Saponac Pond are not based upon competent proot in the

record’ because they:

(1) Applied a “harmonious fit™ standard, which is essentially irrclevaot under the Wind
Energy Act;

(2) Gave significant weight to the Project’s wind turbines being “highly vigible” on the
tandscape, which is also essentially irrelevant under the Wind Energy Act;

(3) Considered local use and local views as determinative, thereby converting a “scenic
resource visited primarily by people of local origin™ to a “regionally significant”
scenic resource, a finding and terminology that are outside the Wind Energy Act and
Chapter 315,

(4) Failed to properly consider the Wind Energy Act’s purpose and the context of the
Passadumkeag Wind Project, including the proximity of the Rollins Wind Project as &
favorable factor in clustering wind energy projects on the landscape;

(5) Resulted from significant itregularities when compared to all other Departmental
review proceedings (Robbins Lumber Conservation Easement as a SRSNS; refusal to
obtain critical independent peer review; and refusals to allow the Applicant to submit
additional evidence); and

It is puzzling how the Commissioner could reach a determination that is, in several respects, 180 degrees
from the Department’s Draft Staff Analysis based on the same essential record evidence. Indeed, the only
additiopal items in the record subsequent to the July 6, 2012 Draft Staff Analysis were (1) numerous
public cormments, (2} a supplemental VIA and other supplemental evidence submitted by the Applicant
(as requested by the Department), and (3} two partial review memoranda from the Department’s scenic
impact review consultent. Notably, none of this additional record evidence included scenic impact
apalyses that would support an “unreasonable adverse effect” finding as to Saponac Pond. Apart from
public comments, the additional materials submitted by the Applicant’s and Department’s scenic experts

demonstrate the Passaduinkeag Wit Project met the wind Bnergy Act scenic sandard:
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(6) Considered Saponac Pond and its viewshed to be “undeveloped” and a “more natural
setting”, which is contrary to the record evidence, the Department’s Staff Draft
Analysis, and several findings of the Department in the Rollins Order.

The Commissioner’s Final Decision shows a scenic impact determination that considered
“harmonious fit” aud gave significant weight to record evidence demonstrating the Project’s
turbines would be “highly visible” from Saponac Pond. The Wind Energy Act, however, states
these are not relevant in making a reasonableness determination based upon record evidence
identified within each evaluation criteria (Criteria A through F of 35-A M.R.S. 3452(3)). The
Final Decision also shows the Commissioner inflated the scenic significance of Saponac Pond
and misconstrued the potential effects the Project would have on scenic character and related
uses on Saponac Pond. As a result, the Commissioner’s Final Decision was not supported by
competent proof or the Wind Energy Act as to Saponac Pond.

A review of the record evidence within the framework of Criteria A through F of Section
3452(3) of the Wind Energy Act, however, compels a positive finding that the Project will not
result in an unreasonable adverse effect on the scenmic character and related uses on Saponac
Pond.

V. THE COMMISSIONER’S DECISION IS NOT SUPPORTED BY THE RECORD
EVIDENCE WHICH INSTEAD COMPELS A DETERMINATION THAT THE
PASSADUMKEAG WIND PROJECT SATISFIES THE WIND ENERGY ACT
SCENIC STANDARD
In this Appeal, the Board must apply the comrect scenic standard under the Wind Energy

Act to determine whether the Project has an unreasonable adverse effect based upon competent
proof in the Record (and not “barmonious fit” or “high visibility™ as determining factors).

As detailed below, and in the “Saponac Pond Scenic Evaluation Matrix™ attached as

Exhibit 3, the Record evidence compels a positive finding that the Passadumkeag Wind Project

satisfies the scenic standard 1 the Wind Energy -Act.
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A. Criteria A: “Significance of Affected Resource”

The Commissioner determined low and almost g:xclusive local use to be irrelevant in
evaluating the scenic significance possessed by Saponac Pond, and further interpreted local
opinion of the resource’s significance to mean Saponac Pond is a “regionally significant” seenic
resource. Final Decision at p. 24. The Draft Staff Analysis and Department’s own independent
scendc expert, however, determined that Saponac Pond was of relatively low significance as an
SRSNS. -

Applying common sense and experience to the record evidence supports the evaluations
of the Draft Staff Analysis and LandWorks, Saponac Pond has low use and is aimost exclusively
used by people in the local arca. Saponac Pond is not designated as a “remote”™ great pond,
where low use is expected in such undeveloped and hard-to-access resourees. Just the opposite;
Rout 188 and a public boat ramp provide substantial and ready access, but its use is nonetheless

very light. These facts support a finding as to Seponac Pond of relatively low scenic significance

as an SRSNS. Indeed, to have a more significant status, the Record would have to demonstrate
more people visit and use Saponac Pond and travel great distances to use the Pond. The Record,
howeyer, contains no such evidence.

Chapter 315 (NRPA Scenic Impact Rules) reinforces this evaluation, which states “A
scenic resource visited by large numbers of people who come from across the country or state is
generally considered to have national or statewide significance. A scenic resource visited
primarily by people of local origin is generally of local significance.” 06-096 CMR Ch. 315, §

10,
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B. Criteria B: “Existing Character of Surrounding Area”

The Commissioner attempts to justify denial of the Project on the basis that Saponac
Pond is undeveloped and located in a purely natural environment. This evaluation, however, is
not supported' by competent proof.

The Record evidence shows Saponac Pond is in a developed area in the working rural
landscape of Maine. Two communication towers exist on Passadumkeag Mountain: a 574-foot
tower with 4 pulsating beacons and 180-foot tower used by the State of Maine. Moreover, in
addition to the existing communication towers, the viewshed from Saponac Pond to
Passadumkeag shows active and extensive timber barvesting activity and associated logging
roads, clear evidence of an active working forest in the surrounding area.

The northeastern, eastern, western, and northwestern shorelines of Saponac Pond are
developed with approximately 50 camps/year-round homes. Saponac Pond also has excellent
accessibility, as there is a public boat launch on the Pond, and public access is also available
from Route 188 that follows Saponac Pond’s northern shoreline,

The Draft Staff Analysis and LandWorks understandably concluded that this Record

evidence demonstrates Szponac Pond was peither in an undeveloped area nor in a purely natural

landscape. As noted, Saponac Pond is not designated as a “remote™ great pond. This conclusion
is reinforced by the Rellins Wind Approval Order, which also concluded Saponac Pond had a
developed character. See Rollins Order at p.13, Exhibit 4.
C. Criteria C: “Expectations of the Typical Viewer”
The Commissioner attempts to justify a denial by finding Saponac Poﬁd is undeveloped
and the Project would dramatically change the level of development viewed from the pond. The

Record evidence, however, shows Saponac Pond is not in an undeveloped area, and that a strong

641
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majority of users would return if the Project ig built. Moreover, the fact that wind turbines are
visible is not relevant in applying the Wind Energy Act scenic standard.

The Record evidence shows the expectations of the typical viewer of Saponac Pond relate

to rest, Telaxation, and general enjoyment of being outdoors in an uncrowded area. This

indicates people do not primarily use Saponac Pond due to its scenic quality, but instead for

other characteristics (e.g.. bass and perch fishing, boating, and uncrewded surface water due to

low use).

D. Criteria D: “Expedited Wind Energy Development’s Purpose and Context”

The Commissioner’s finding under Criteria D misses the point by only stating the
purpose of the Project is to generate electricity. The Commissioner repeats her earlier findings
that Saponac Pond is undeveloped, which relates to Criteria B “existing character of the
surrounding area”, not Criteria D. |

This Project is meant to provide renewable energy to further the State’s objectives of
energy independeﬁce. As an expedited wind energy development project, the Legislature has
already determined that the Passadumkeag Wind Project is allowed and an appropriate land use
in the area surrounding Saponac Pond, including Passadumkeag Mountain. A wind project is
viable on Passadumkeag Mountain because of the excellent wind source located above the
mountain. At 42 MW of capacity, the Passadumkeag Wind Project will have a significant
impact in helping Maine meet its wind energy goals.

Criterion D “context” of the project dees not relate to the “surrounding” area that is
already covered by Criteria B, but instead relates to how the Passadumkeag Wind Project fits

into the overall context of the Wind Energy Act and other grid-scale projects.
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In this regard, Passadumkeag Mountain is also located in a region where other wind
encrgy facilities exist, namely Rollins, and is making maximum use of existing electrical
infrastructure, dramatically decreasing its impact on the environment and improving service to
local electricity customers. In this context, the Passadumkeag Wind Project helps cluster wind
energy projects in specific regions of Maine and reduces the need for newer iransmission lines,
mitigating the level of disturbance that would exist for projects in remote locations.

E. Criteria E: “Extent, Nature, and Duration of the Public Use of the Scenic
Resource; and the Effect on the Public’s Continued Use and Enjoyment of
the Scenic Resource”

The Commissioner’s evaluation of the facts related to Criteria E shows a
misunderstanding of one of iis key elements. The Commissioner emphasizes that a low number
of users enhances their enjoyment of the surrounding aesthetics. But, unless Saponac is a remote
pond or otherwise pro;cected, the low number of users of Saponac despitewexcellent access
indicates a tack of significant impact on public use and enjoyment of this public resource.

The Record evidence shows Saponac Pond experiences a low number of users and is not
a “remote” destination in an undeveloped landscape. Under the term “extent” relating to use in

this criterion E, the low number of users means fewer people would potentially be impacted,

which corresponds to lower potential scenic impact. In this regard, the Record indicates that, of
the people that do use Saponac Pond, the vast majority (approximately %) stated the Project
would not affect their willingness to return., This is not surprising evidence since users of

Saponac Pond are more focused on the pond and its shoreline for the predominant uses of the

resource (e.¢.. boating and fishing) rather than views of the strrounding area for uses that do not

occur for this resource (e.g., hiking trail on a ridgeline). Saponac Pond users are mainly
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fishermen who have a épeoiﬁc purpose, there are few of them, they fish during specific times,
and the user surveys indicate they will return.

The Commissioner evaluated these facts quite differently, finding a low number of users
enhances thelr enjoyment of the surrounding aesthetics, and that low use does not diminish the
importance of the people who use the pond.

Criterion E, however, again focuses on the extent, nature, and duoration of use. In this
regard, the number of people affected corresponds to the degree of potential seenic Impact,
especially since this is not a remote location because it is easily accessed by surrounding roads,
towns, and public boat launch areas. Thus, in terms of scenic impact, the potential impact is to
very few people, and a majority of people who actually use the Saponac Pond stated the Project
would not affect their willingness to return.

F. Criteria F: “Scope and Scale of the Effect of the Views of the Generation
Facilities, Incinding Number and Extent of Visible Facilities, and Effect of
Prominent Features of the Development on the Landscape”

The Record evidence shows the Project will be highly visible on the landscape. Viewers
on Saponac Pond will see 10-14 turbines from distances of 2.3 to 4.9 miles and at varying
panorama angles from 31-62 degrees. The Commissioner evaluated fhese facts to result in &
significant impact on the scenic character of Saponac Pond. High visibility itself, however, is
ot relevant or determinative under the Wind Energy Act scenic standard.

As noted, most of the users of Saponag Pond stated the Project would not affect their

willingness to return, which correlates with other Record evidence that people use Saponac Pond

for reasons that do not primarily depend on scenic quality (e.g., rest, relaxation, boating, and

fishing). Mereover, the turbine array 1s not concentrated in one specific area of the viewshed in
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a way that produces an irregular pattern, but is instead orderly (linear and singular) over

approximately 4.5 miles.

Evaluaiing all of the record evidence through the framework of Criteria A through F in
the same manner as the Department has done for other wind projects compels a determination
that the Passadumkeag Wind Project satisfies the Wind Energy Act scenic standard.

Although the Passadumkeag Wind Project will be visible, the majority of users stated the
Project would ﬁot affect their sense of enjoyment or willingness to return to Saponac Pond.
Moreover, Saponac Pond is not an undeveloped or remote water body; it is not pristine. A low
number of people use Saponac Pond, and those uses are not primarily associated with scenic
guality. -

A proper evaluation of the facts in relation to Criteria A through F shows the
Passadumkeag Wind Project has a moderate or medium impact on Sapenac Pond, a conclusion
supported by the Draft Staff Analysis and the Department’s independent scenic impact expert. A
moderate impact does not constitute an “unreasonable adverse effect.” The Passadumkeag Wind
Project therefore satisfies the Wind Energy Act scenic standard.

REQUEST FOR RELIEF

For each of the above reasons, Penobscot ¥ orest respectfully requests that the Board
REVIEW the Record of this proceeding (and grant the Appellant an oral argument in this
Appeal) and, upon completion of the review, REVERSE the Commissioner’s November 9, 2012
denial based solely on Saponac scenic impact, AFFIRM the Commissioner’s findings that the

Passadumkeag Wind Project has satisfied all other applicable standards of the Wind Energy Act,

Page 23 of 24



646

the Site Location of Development Act, and the Natural Resources Protection Act, and ISSUE an

Approval Order.

Respectfully submitted this 10th day of December, 2012.

PENOBSCOT FOREST, LLC

By M&AM(M

B Andrew Hamilton, Bsq.
Bar Registration No. 2933

| By Ukow:@uxm&& (’”@

Jonathan A. Poitle, Esq.
Bar Registration No. 4330

EATON PEABODY

Bank of America Building

80 Exchange Street

P.O.Box 1210

Bangor, Maine 04402-1210
Aitorneys for Penobscot Forest, LLC
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Penobscot Forest’s Exhibits 1, 2, and 3 were not allowed by the Board
Chair.

e Exhibit 1: Chronology

e Exhibit 2: Listing of Wind Energy Facilities Previously Approved by
the Department

e Exhibit 3: Saponac Pond Matrix
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STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
§TSTATE HOUSE STATION
AUGUSTA, ME 04333
DEPARTMENT ORDER }
IN THE MATTER OF
EVERGREEN WIND POWER I, LLC ) SITE LOCATION OF DEVELOPMERNT ACT
Lincoln, Lee, Winn, Bogington, Y NATURAL RESOURCES PROTECTION ACT
Matawamkeag, Penabscot County ) WATER QUALITY CERTIFICATION
ROLLINS WIND PROJECT }
L-24402-24-A-N (approval) }
L-24402-TH-B-N (appzoval) _ )
L-24402- TW-C-N {(approval) y FINDINGS OF FACT AND ORDER

Pursuant to the provisions of 38 MRS.A. § 431 ef seq, and 480-A ersea, 3-AMRSEAS
3401, gt s5q., and Section 401 of the Federal Water Pollution Control Act, the Department Hf
Environmental Frotection has considered the application of EVERGREEN WIND POWER [IL,
LLC with the supporiive data, agency review comments, and other related materials on file and

FINDS THE FOLLOWING FACTS:

{. PROJECT DESCRIPTION:

A. Summary; Evergreen Wind Power 11, LLC (applicant) proposes 1o construct 4 60-
megawatt {M4W) wind energy gencration facility known as the “Rollins Wind Project” iny
the towns of Lincoln, Mattawamkeag, L ee, Burlington and Winp, Maine. The proposed
wind generation facility includes the ecnstruction of two wind wurbine clusters; the
vonstruction and upgrade of two permanent access roads, 40 turbine pads, 4 permanent
meteorological towers, a 43,200 square foot electrival substation, 2 345 KV overhead
collector Jine ameng the hurbines, 2 34.5 kV, §.4 mile comnecter line between the Nocth
and South portions of the profect, a 115 kY, 8.8 mile transmission line and a 9,000 square
foot Operations and Maintenance (O & M) facility. The proposed Rotlins Wind Project
is an expedited wind energy development in accordance with Title 35-A § 3451 (4).

(1) Wind turbine clusters. The wind cnergy fecility will consist of 48 General Electric
1.5-NW turbines Iocated in rwo clusters; one { |} oo Rollins Mountain {Rollins
North}, which is Jocated in the towns of Lincoin ard Lee and consists of an
approximately three-rile long ridge line containing the sammit of Rolling Mountain,
and one (15 oo Rolling South, which is located in the towns of Lincoln and Burlington
and contains six distinct peaks acrass a fowr-mile ridgeline. The applicant proposes to
construet approximately 18 turbines in the Rotlins North cluster and approximately

| 97 rurbines in the Rollins South cluster, The project design includes 41 potential
turbine locations 1o allow for flexibility in final project construction; however, anly




L-244(12-24-A-N/1-24402-TH-B-N/L-24402. IW-C-N (approval) 13of6]

{B)Sapotee Pond.  Ssponac Pond is located at the edge of the 8-mile radius of the
proposed project site. The shoreline of Sapomac Pend contains land uses and
lendscape features similar o Number 3 Pond, as it is also wooded with a mix of
deciduous and coniferous vegetation, with the exception of the low growing
vegetation that is found in the wetland areag that are located along the
southeastern, southwestern and a narvow portion of the northent shoreline. This |

i pond is more developed than Number 3 Pond, with camps located along (he east, l

. west, northeast and northwest shorelines of the pond. Development along a low E

 hillside above the sastern shore of the lake is also visible from the shoreline of the'
pord, and there is 3 public boat launch located on the northwest shoreline. The
boat lsunch s oriented in an casterly direction; therefore, none of the wind project
will be seen from the launch.

The wird turbines locsted ou Ralling North will be visible from several vantage
points within the view-shed of Saponac Pord. The turbines that could possibly be
seen from this pond include turbines §-20 and 821 at the seuthern quarter of the
pomd, hrbines S-17, 5-18, and 5-19 at the northern hatf of the pond, and turbine
5-16 at the aosthern quarter of the pond. Porfions of the rotor/hub for tucbines §-
14 and S-135 could also polentiaily be visible within the notthern quarier ol the
pond. The applicant states that given the distance between the proposed project
and the pond, the views of the praposed wrbines are distant and the curbines will
not dominate the view, nor will they significantly aiter the visual quality or the
aminence of the pond.  Additionally, most, if not all of the private camps on the
pond are either tocated on the eastern or western shoreline, and both of these
sherelines are located outyide of the view-shed area of the rarbines.

The assessment of visual impacts for bothk of the identified scenic resources of
state or national sipniBicence also 1ook inte acconnt other factors that infleence
view, such as the cloud cover and extent of the viewing period. The applicant
siates that National Weather Service data indicates that, in a eypical menth,
approximately 13 1o 14 days contain sufficient cloud cover within the region to
obscure or otherwise lessen the influence of the twrbines from within the view-
shed. The applicant coniends thar based on these facts, combined with the long
distances to the hubine sites from these two (2) waterbodies, that the scale of the
tarbines when viewed from that distance 25 well as the overall orieniation of the
developed areas on the resources, that the proposed project should not resulf in an
unreasonable adverse effect on the sconic values and existing uses related to these
two great ponds,

{C)y Mallet Hall, the Abigl Cushynan Store {Lee Forest Grange), the Old Tavern, and
the George Smith Homestead. All of these properties are located between 3.6 and
7+ miles from the nearest proposed wind oyrbing. The structures are primarily
wood frame public or private stnicures located within the village setiings of Lee
and Mattaweumkeag. The applicant &id nof prodoes visual simulations for these
locations based on the finding that ne pontion of the proposed wind project will be
visible from these locations due 10 sereening vegetation and inletvening
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DEPARTMENT INTRAOFFICE MEMORANDUM TO THE
COMMISSIONER SEPTEMBER 18, 2012
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T o R T L P 2 P L T, YT T R S ST T ST HERZLIRA T e a e amen e TR ¢ o oTTEE e LN el B i e s e

TO: PATRICIN ALTE

FROM: TREATHER PARENT

SUBJECT: PASSADUMKIEEAG WIND PARK, 1.1LC NRPA PHERMIT APPLICATION
EETVERAMIN TN (P INMPACTT ON SCENIC CHARACTER AND REILATELD BEXISTING USRS
DATE: RER Eraein o4

CC: LA BEYEL MARK AARCGERCM, MARK BERGERON

The Department is responsible for making findings regarding the effect of an expedited wind
energy development on seenic character and existing uses related to seenic character, including
whather the development significantly compromises views from a scenic resource of state or
natiohal significance. As a result of the public input process, it was brought to the Department’s
attention that a 20,000 acre conservation easement exists on a parcel within 8 miles of the
proposed project. As a resuit, it is necessary to determine whether the identified conservation
easement is a “scenic rescurce of state or national signfficance” as that term is defined by law.

35-A MRSA £3451(9) defines "scenic resource of state or national significance” to mean “an area
or place owned by the public or to which the public has a tegal right of access that is:
A. A national natural landmark, federally designated wilderness acea or other comparable
outstanding natural and cultural feature, such as the Orono Bog or Meddybemps Heath;

o

The plain language of the sasement establishes that the public has a legal right to access the
land at issue.

The applicant has argued that the law provides an exclusive [1st, and that the phrase “or other
comparable cutstanding natural and cultural feature” should not be broadly interpreted, in part
because the examples of the Crone Bog and the Meddybemps Heath are national natural
landmarks. Howsver, if the intent was to include only national natural landmarks and federally
designated wilderness areas, then the additlon of “or other comparable outstanding natural and
cultural feature(s}” in the definition would be unnecessary. Because the Department is not
permitted to conclude that the addition of language in any statute is unnegessary, it must
conduct a reasonable evaluation of the meaning of the criteria.

The question becomas, than, whether the easement estabiished under the Forest Legacy
Program is “comparable” to a national natural landmark or a federally designated wilderness
area, When land is designated as a national natural landmark, the landowner must agree to
praserve the significant natural values of the site or area. Federzily designated wilderness areas
are to provide values such as “solitude or a primitive and unconfined type of recreation,” as well




as "ecological, geological, or other features of sdentific, educational, scenlc, or historical value.”
The Department must therefore evaluate whether the land at Issue is 8 natural or culturaf
feature comparable to areas under the gther two programs.

In this particular zpplication, the easement Is not simply an easement placed on a perton of
land by a well-meaning landowner, but the land was intentionally encumbered by an easament
pursuant to the Forest Legacy Program (a Federal program, administered by the Maine Forest
tegacy Program}. The purposes of the easements were 1o effect the purposes of the Forest
Legacy Program, and included not only the prohibition of development, but also te protecta
“wide array of public values” including, but not limited o, all manner of public recreation and
“nature observation.” (March 30, 2012 letter from Kathy Eickenberg of Maine Department of
Conservation to Maine Landowners or Land Conservation Organizations), Access for “wildlife
watching by the general public” is one of the criteria, along with the criterta that the land should
be protectad from non-forest use. Land does not simply get included in the Forest Legacy
Program by conveyance by an interested party. An established committee solicits applications,
ranks the applications regarding the fit to the values and goals necessary far the program, and
makes determinations. Because acquisition of easements utilizes federal funds, the ranking
process and guidance must be strictly adhered to. in fact, since the Maine Forest Legacy
Program is a subset of the Federal Forast Legacy Program, it must be fully compliant with
federal guidance on the use of legacy dollars. All steps completed by the Committee are
completed through & pubiic process, and the meetings are public meetings and in a means that
ensures the public process necessary to utilize legacy dollars,

tand under the Forest Legdcy program Is intended to be protected from non-forest use
{development not related to forestry), and must include not only protection and conservation of
the natural rescurces, hut also opportunities for public access to appreciate the naturai values
of the site. Based uponr an evaluation of the Forest Legacy Program, and s cornparison of the
lands protected under that program to the fands protected under the programs that designate
hational natural landmarks and federally designated wilderness areas, the Department:
concludes that the l[and under the Forest Legacy Program (the Robbins easement) is comparable
to a national natural Jandmark or federally designated wilderness area, and therefore Is a scenic
rescurce of state or national significance, As such, it muast be part of any visual impact

assessrment for the proposed project.

I
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EXHIBIT 6

ROBBINS LUMBER LETTER
DATED AUGUST 22, 2012
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ROBBINS LUMBER, INC.
EsT. 1881
MANUFACTURERS - WIHOLESALERS
BasTERN WHITE PINEG
IS0 0812008 CERTIFIED

LONG LUMBER BANDSAW MILL

PINE CUT-UP STOCH PLANING MILL
SHAVINGS DRY XKILNS

Patriciz Aho

Commissigner, Maine DEP
17 State House Station
Augusta, Maine 04333-0017
fatricla Aho@maine.gov
Via EMAIL

August 22,3012

fe; Passadumbeag Windpark — Comments on Application

Dear Commissioner Aho,

My aame is Jim Rolibing, and F am one of the owners of Rabbins Lumber Company. Please accept these
comments into the record o the pending Passadumkeag Windpark LLC application.

{ support the propesed Passadumbieag Windpark and | object to pecple using the Roblins Lumber
Company consarvation easement around Nicatous Lake as the basis For their opposition.

i come from a long line of Jandowners. Robbins Lumber is a fifth-gencration, family-owned Maine
company and Maine’s timberlands are very important to me and my family. Equally important, however,
are the principles, rights and values which underlie ownership of property here in Maing. In my view,
pwring [and means that | can use my fand, within the botndaries of the kaw, as | see it For example, |
canuse my land for forestry zad conservation, and another landowner, Penobscot Forest, can use its
land for forestry and wind power generation, The opposite is true a5 well. | can ae more tell Penobscot
Forest that it must conserve its property than it can tell me to build wind turbines on mine. Land
awnership comes with a unique fevel of autonomy which | wholeheartedly suppert and value.

Please consider the consequences of undermining that autonomy. Consider what would happen Tmy
compeny's detision to place a conservalion easement on its praperty is interpreted by DEP or the public
as requiring other landowners to make the same cholce for their property. Those landowners would lose
the right to make legal use of the property as they see fit. Perhaps no cne would enter inte conservation
easements because they would want to respect athers’ property rights in the same way they would
wants theirs respected. Perlaps everyone would develop their property immediataly; just tc ensure
others wouldn’t prevent them from doing so in the future. Ltandowners wauld start asserting that they
have rights in other peoples’ property, even though they never paid for those rights. Whatever the

Tal (2073342-322]1 Fax{207)342.5201

PO Box 9, Searsmont, Maine 04373 USA
FEMaik: sales@rico.com

WWenbsite: www . rleo com
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resuft, it would erode the meaning behind the honored tradition of land owrership in Mziae. if people
don't want Passad umkeag Mountain to be developed, they should buy it. Only then would they would
have the right to make that decision.

My company made the conscious dacision to put a large parcel of its property into conservation because
it was exercising it fundamental right to decide the fate of the property it owns, The Company purt the
land into conservation because of the inherent value of the property and that value alone, There was
never any assumptian or belief that land outside the easement’s boundaries would remain “forever
wild.” | never even considered the possibifity that by conserving my own land | would in some way be
affecting my neighbors' tand and ity develapment potential. Robbins Lumber Carmpany never thought it
awned or controfled the view of parceis swned by others, gven when the view is from our property. The
condition or use of the surrounding land never enterad in our cafculus when Robbing Lumber Company
negotiated the easernent. Furthermaore, no one ever proposed to purchase additional easements or
property righis from other landownzrs whose property was visible from the easement area. The value of
the conservation easement is and was fully realized by the protection of the lang within its boundarizs
and ng other (and.

Oppenents to the Passadumkeag Windpank have unfortunately manipulated the fanguage of the
conservation easernent to suppart their own cause; therafore | would like to expiain the process that
resulted in classifying certaln areas of the easement as Special Value Areas and Visually Sensitive Areas
to alteviate any confusion. Those areas were classified as Special Value Areas and Visually Sensitive
Areas 1o ensure that no actisns were taken on the Robbins Lumber Company property which would
disturd those values. Those parcels of lang were classified to assist in identifying the use limitations
across a very large parcel of land. They were not classified to suggest that their value or their purpoze
wes to preserve everything a person could see from there, or Lo prevent others from daveloping those
visible areas. To do so would completaly contradict basic principles of property ownership, In this
cirzumstance, people want what they cannot have. They want the unilateral ability to prevent legal and
reasonable development on someone else’s property. Those individuals simply don’t have that right and
won't have that right untl] that right has been bought and paid for.

Opporants have 2130 suggested that the easement should be considerad a Scenic Resaurce of State or
National Significance. Nc one has ever proposed that to me, nor have they proposed that the area be
Listed a3 a nationz! natural landmark or 2 federally dasignated wilderness area, or anything equivelent
that might result in the easement area being considered such a resource. | have nat participated in any
discussion that wouid lead me to believe that it is appropriate to do so. And, to be completely dear, i
this typz of designation were ever suggested, [ would strongly oppese it. Even if the land wers 3
specialfy designated resourze [which it is not), the view from elmost all of the easement ares is from a
distance of 7 or 8 miles, and only a few locations have 2 direct view of Passadumkeag Mountain,

tn order for Maine fo attract, keep and support businesses, companias need to be able to rely on
Maine’s statues and regulations as meaning what they say. Companizs need to be able to rely on the
permitting process as being transparent, as being straightforward, 2nd as having a “bar” that doesn't
keep moving. For the companies that are atready here, including my own, we nead to be allowed to use
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our property In ways that are compatible with and help to financially support the thriving forest

products and wind energy industries in Maine.

| support the Passadumkeag Windpark project and ! do not believe it affects or jespartlizes the scope or
inteal of the Robbins Lamber Company easement. | hope that apponents and supporters alike will
ynderstand that property awnership comes with the rights and obligation to do what s best for the
{and. For Robbins Lumber Company it was conservation; for Penobscot Forest it is helping the State of
tiaine further its objectives of energy indepe-ndence‘

Sincerely,
e 4. e,
mas L. Robbing

CEQ Robbins Lumber, Inc.
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INTEROFFICE MEMORANDUM

o e I T RS D T T R S M Sl B 2 ez s £ R

TO: PATRICIA AR

FROM: IEATTHIER PAREND

SUBJECT: PASSALUMKEAC WIND PARK, LLLNREA PERMIT APPLICATION
REPONSE T ADDIIONAL QUESTIONS BELATELY O IMPACE ON SCENIC CELA RACTHE AND
RELA TR XIS TTNG LISES '

DATE: 0/ /12

This mentorandum is intended to respoad 0 questions vou have posed to me regarding the
rmemorandum provided to you on Scptember 18, on the Passadumkeag Wind Park appitcation.

The analysis | provided in the 0/1% memo centered around whether the land {or feature)
encumbered by the Robbins Easement was “comparable 10 a “nationat natural landmark” o1 a
“faderally delepated wilderness area”’ In order to provide you with the additional analysis you
requested | have reviewed factual information speeific to this parcel and the easement that
encumbers it

Critical to an analysis of comparable features 1s (1) the identification of the feature(s) at issue,
and {2) an evaluation of whether the feature(s) rank high on the elements. uses and values that
are comparable to the National Natural Landmarks or Federally Designated Wilderness Arcas
(bereinafter “NNLEDWA™).?

As sitated in the 9/18 memo, when land is designated as a National Natural Landmark, the
iandowner must agree to preserve the *significant natural values” of the sitz or area, and
federally designated wilderness areas are 10 provide values such as solitude or a primitive and
unconfined type of recreation,” as well as “ecological, geological, or other features of scientifie,
educational, scenic, or historical value.” These are values and features that should be considered
when making a determination of comparabil ity.

When determining whether a specific parcel of land, such as a Forest Legacy property. is
comparable o the NNL/FDWA, the specific features of the land in question must be considered.”

T The portiuns of the ¥/18 analysis related pubiic access and rhe public process (twvo ey aspects of o national natural
Tandmark or a federally delegared wilderness ares) won's be addressed in this supplemental mernorandum.

? Merely beeause a Forest Legacy Fasement is conmined on & Propery of a propery receives federal fonding does nov
alone invoke the comparable features anadysis, Norhlng n this memorandum showld be construed 1o mean thar all
Feyeese Leguey Fasement must be aoalyzed for comparable feanires.

3 he quesgon before the Dreparinient was \whether the Rabhing Basement, which is an easement estabiished nader the
Ferrest Tegacy Progeam, contained an oirstanding narural acd culund feanre thit s comparzble ro MNNL/FDWA knds,
Eeor this reason, all dizcussion in the 9/ 15 memarandurm ard this fellowe-up memorandum relates 1o whether the land
subjecr Ty this partoular easement, established under the Foresr Lewacy Progras, containg “eompara ble feanaes” as thar




The purpcses underlying the protection property, in comperison to the values of NNL/FD'WA
programs should also be considered. The way the specific values of the parcel as a whole were
rarked for those values (under the Forest Legacy program), as comnpated to the NNL/FDWA
values, informs this evaluation.

With respect to the question regarding the ranking of values under the Forest Legacy program,
the parcel in question wasg selected as a Forest Legacy site due ta the threat of conversion to non-
forestry-relatec activities, and 19,380 acres of the 22,305 acre parcel were specifically set aside
to be used as commercial forest land. Whils there are other values taken into consideration for
designation in the Forest Legacy program, in the case of most such easements and in particular
the Robbins easement in question, the primary values at issue are identified as protecting wildlife
habitat and commercial forest management activity. Although public aceess and recreation are
ancillary values for the easement, those values do nol appear to be of primary focus and
therefore, this particular propesty does not appear to be land comparable to those lands identified
in NNL/FDWA lands,

Turning to the specific fealures protected in ile Robbing easement, the Purpose of the Forest
Legacy program easement in question is listed as to: (a) continue the Property’s availability for
long term forest management, including commercial timber production, (b} profect and conserve
the undeveloped character and the natural end ecological features of the Property, which provide
important wilélife and fisheries habitat and help ensure the quality of the water in Nicatous and
West Lakes, and (c) ensure the Property’s availability and scenic enjoyment for traditional
outdoor recreation and use by the general public. However, every portion of the entire parce! of
land does not serve all three purposes. As stated above, 19,380 acres of the 22,303 acre pareel
was specificaily set aside to be used as commercial forest land. Only small portions of the
property are not treated as Forest Management Areas. Because the value placed on this sasement
by the Farest Legacy Program is primarly commercial forestry, and because other values are
anciflary fo that purpose, we cenclude that the property in question is pot comparable to
NNL/FDWA.

Based upon this further consideration of facts specific to this property, the Departrent concludes
that the features within the Robbins Easement are not comparable to the NNL/FDWA, and do
not have to be evaluated as part of a visual impact assessment for the project.

term is used in the Expedited Permitting of Grid-Seale Wind Energy Development Law. No other comparabie
provisions of Maine law have been considered in this andlysis, aor should this analysis be urilized o eespond to other
soenic impact standards contained elsewhere in Mamne law. All discussion in both the 9/18 memo and this mermo relate
16 the specific property in question and the specific peovisions of law impheared. The Deparrment may consider
rudermuking pursuan w the Wind Energy Development Law, 35-4 MREA §3451(910A), scenie resources considered for
wind energy development applieznon o the Deprriment may seek clarity from the Legisturure regarding the applicabiliny
af 33-A MESA §3451(9)¢A). The infiwmation pravided ro the Department raday, however, is sufficlens for the
evaluaton of coropambiliry of the property in the Robbins Easeencnt that was established under the Fozest Lepacy
Program,
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EXHIBIT 8

PENOBSCOT FOREST OWNERSHIP MAP
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EXHIBIT 9

WIND ENERGY ACT EVALUATION CRITERIA
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Wind Energy Act Evaluation Criferia
[35-A MLR.S. § 3452(3}]

In making its determination pursuant to subsection 1, and in Getermining whether an applicant
for an expedited wind encrgy development must provide a visual impact assessment in
accordance with subsection 4, the primary siting authority shall consider:

A. The significance of the potentially affected scenic resource of staie or national

significance;
B. The existing character of the swrrounding area;
C. The expectations of the typical viewer;

D. The expedited wind energy development’s purpose and the context of the proposed
activity;

E. The extent, nature and duration of potentially affected public uses of the scenic resource
of state or national significance and the potential effect of the generating facilities” presence
on the public's continued use and enjoyment of the scenic resource of state or national
significance; and

F. The scope and scale of the potential effect of views of the generating facilities on the
seenic resowrce of state or national significance, including but not limited to issues related to
the mumber and extent of turbines visible from the scenic resource of state or national
significance, the distance from the scenic resource of state or national significance and the
effect of prominent features of the development on the landscape.

A finding by the primary siting authority that the development’s generating facilities are a highly
visible feature in the landscape is not a solely sufficient basis for determination that an expedited
wind egergy project has an unreasonable adverse effect on the scenic character and existing uses
related to scenic character of a scenic resource of state or national significance. In making its
determination wnder subsection 1, the primary siting authority shall consider insignificant the
effects of porticns of the development’s generating facilities located more than 8 miles,
measured horjzontally, from a scenic resource of state or national significance.
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